JABARI | SSA MANDELA,
Petiti oner/ Appel | ant, Appeal No.
V.

DONAL CAMPBELL, Conmi ssioner of
t he Tennessee Departnent of

No. 95-3300-111

01- A-01-9607- CH 00332

Davi dson Chancery

Correction,

N N N N’ N N N N N N N

Respondent / Appel | ee.

COURT OF APPEALS OF TENNESSEE

M DDLE SECTI ON AT NASHVI LLE

FILED

December 20, 1996

Cecil W. Crowson
Appellate Court Clerk

APPEAL FROM THE CHANCERY COURT FCR DAVI DSON COUNTY

AT NASHVI LLE, TENNESSEE

THE HONORABLE ROBERT S. BRANDT, CHANCELLOR

JABARI | SSA MANDELA, Pro Se
CCA- SCCF

P. O Box 279

Cifton, Tennessee 38425-0279

CHARLES W BURSON
Attorney Ceneral and Reporter

MARK A. HUDSON

Assi stant Attorney Ceneral

Cvil Rights and Cains D vision

404 Janes Robertson Par kway

Suite 2000

Nashvill e, Tennessee 37243-0488
ATTORNEYS FOR RESPONDENT/ APPELLEE

AFFI RMED AND RENMANDED




SAMUEL L. LEWS, JUDGE
OprPi NI ON

This is an appeal of right from a judgnent entered in
January 1996 in the Chancery Court of Davidson County. The
chancery court dismssed the petition of petitioner/appellant,

Jabari |ssa Mandel a, seeking a declaratory judgnent.

When review ng the chancellor's dism ssal of petitioner's
conplaint we nust assume the truth of the facts alleged in the
conplaint. Penmberton v. Arerican Distilled Spirits Co., 664 S. W 2d
690, 691 (Tenn. 1984); Blackmon v. Norris, 775 S.W2d 367, 368

(Tenn. App. 1989).

Petitioner is an inmate at the South Central Correctional
Facility in Cifton, Tennessee. This facility is nmanaged by a
private contractor, Corrections Corporation of Anerica. Petitioner
petitioned the Tennessee Departnment of Correction ("TDOC') for a
declaratory order finding that TDOC policy nunmber 9502.01 was
contrary tolaw. Petitioner alleged that the policy authorized the
private prison contractor to take "illegal" disciplinary action
against inmates in the contractor's custody. Respondent denied the

al l egations contained in the petition.

Petitioner then filed a decl aratory judgnent action agai nst
respondent in the Chancery Court of Davi dson County chall engi ng t he
policy's validity under state |aw Petitioner sought to have
policy nunber 9502.01 decl ared inapplicable to him because it was
not prorulgated as a rule pursuant to the Uniform Adm nistrative
Procedures Act ("UAPA"). Tenn. Code Ann. 8 41-24-115 (1990); see
Tenn. Code Ann. 88 4-5-101 & -325 (1991 & Supp. 1996). He also
sought a declaration that the policy violated Tennessee Code

Annot at ed section 41-24-110(5).



Respondent filed a motion to dismss and/or for summary

judgnent in Novenber 1995 to which petitioner filed a notion

seeki ng a judgnent on the pl eadi ngs and/ or response to respondent's

notion. The chancellor granted the respondent's notion to dism ss

and in doing so stated, in part:

The UAPA at 8§ 4-5-102(10) provides that
statenents concerning only the internal nanagenent
be
pronmul gated as required by the UAPA. The policy in
question is just that, a policy relating to the

of state governnent are not rules that nust

i nternal nanagenent of state governnent.

Section 41-24-110(5) of the Tennessee Code
prohi bits a contract for Correctional Services from
di sciplining a prisoner. The policy in question
t he

of
Correction approve or nodify the disciplinary
action. Therefore, the policy does not violate the

specifically requires that a designee of
Comm ssioner of the Tennessee Departnment

statute.

Thereafter, petitioner filed a tinely notice of appeal.

We think it is clear that the policy in question is not a

"rule" wthin the neani ng of Tennessee Code Annot ated section 4-5-

102(10) which defines a rule as foll ows:

[ E]ach agency statenent of general applicability
that inplenments or prescribes law or policy or
descri bes the procedures or practice requirenents
or

of any agency. "Rul e" includes the anmendnent
repeal of a prior rule, but does not include:

(A) Statenents concerning only the interna
managenent of state governnent and not affecting
private rights, privileges, or procedures avail abl e

to the public .

Policy nunber 9502.01 addresses the internal nanagenent of

respondent and does not in any way affect the rights, privileges,

or procedures available to the public at large. Thus,

It

is not a

rul e as defined by the UAPA. See Hitson v. Bradl ey, No. 93-2796-11

& 92-3429-11, 1994 W 420912, at *2 -*3 (Tenn. App.

12 August

1994). I nasnuch as the policy is not a rule within the neaning of

Tennessee Code Annotated section 4-5-102(10), the declaratory

judgnment provisions of the UAPA did not entitle petitioner to

chal Il enge the applicability or validity of policy nunber 9502.01.



See Tenn. Code Ann. § 4-5-224 (1991).

We are al so of the opinion that policy nunber 9502. 01 does
not violate the provisions of Tennessee Code Annot at ed section 41-
24-110(5). Petitioner contends that the policy violates the
statute because it delegates the authority to take disciplinary
action against an innmate to a "private nanagenent conpany."”
Tennessee Code Annot ated section 41-24-110(5) provides:

No contract for correctional services shall
authorize, allow or inmply a delegation of the
authority or responsibility of the conmm ssioner to
a prison contractor for any of the follow ng:

(5) Ganting, denying or revoking sentence
credits; placing an inmate under less restrictive
custody or nore restrictive custody; or taking any
di sci plinary actions.

Tenn. Code Ann. § 41-24-110(5)(1990).

The policy applies "[t]o enployees of TDOC and private
managed facilities, and inmates." The policy provides for a
comm ssioner's designee, a TDOC enployee authorized by the
conm ssioner to serve as the approving authority, to review al
di sciplinary actions proposed by the contractor. Pursuant to
policy number 9502.01 VI (D)(2), the conmm ssioner's designee has
the following role in disciplinary proceedi ngs:

The comm ssioner's desi gnee shall observe all d ass
A and B disciplinary hearings, and approve or
nodi fy all recomendations of the disciplinary
board at the tinme of the hearing. |In case of O ass
C infractions where punitive segregation 1is
recomended, the conmm ssioner's designee nust
approve/nodify the recomendation as soon as
possible and prior to the inmate's placenent in
segregation. If the conm ssioner designee is not
present at a Cass C hearing at which the board
recommends any punishnment other than a verbal
war ni ng, the chairperson shall forward al
docunentation to the conmm ssioner designee for
review prior to punishment.

W think it is clear that the conm ssioner's desi gnee, an

authorized agent of respondent, nust approve any punishnment



reconmended by the disciplinary board at a privately managed
correctional facility other than a verbal warning. The statutes do
not nmandate that everyone involved in prisoner disciplinary
proceedi ngs be an official or enployee of the state. It sinply
prohibits the delegation by contract of the authority to take
di sciplinary actions to a prison contractor. Under the policy, a
state inmate at a privately operated prison cannot receive a
witten warning or be placed in punitive segregation w thout the
approval of a state official. Therefore, policy nunber 9502.01
does not del egate the power to take disciplinary actions to private
managenent conpany enpl oyees as contended by the petitioner. The
power to discipline inmates remains in the control of the State

t hrough the comm ssioner and the comm ssioner's desi gnee.

The petitioner's issues are without nerit. The judgnent of
the chancery court is affirnmed in all respects. Costs on appeal
are assessed agai nst petitioner/appellant, Jabari |Issa Mandel a, and
the cause is remanded to the chancery court for any further

necessary proceedi ngs.
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